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CIVIL LIABILITY AMENDMENT BILL 2003 
Consideration in Detail 

Resumed from 12 June. 

Clause 8:  Parts 1A, 1B, 1C, 1D and 1E inserted - 

Debate was adjourned after Mr B.J. Grylls had moved the following amendment - 

Page 14, after line 28 - To insert the following - 

Division 5 — Professional negligence 

5L. Standard of care for professionals 

 (1) A person practising a profession (a professional) does not incur a liability in 
negligence arising from the provision of a professional service if it is established 
that the professional acted in a manner that (at the time the service was provided) 
was widely accepted in Australia by peer professional opinion as competent 
professional practice. 

 (2) However, peer professional opinion cannot be relied on for the purposes of this 
section if the court considers that the opinion is irrational. 

 (3) The fact that there are differing peer professional opinions widely accepted in 
Australia concerning a matter does not prevent any one or more (or all) of those 
opinions being relied on for the purposes of this section. 

 (4) Peer professional opinion does not have to be universally accepted to be 
considered widely accepted. 

5M. Division does not apply to duty to warn of risk 
This Division does not apply to liability arising in connection with the giving of (or 
the failure to give) a warning, advice or other information in respect of the risk of 
death of or injury to a person associated with the provision by a professional of a 
professional service. 

Mr B.J. GRYLLS:  Before debate was last adjourned on this Bill I had moved my amendment.  It is self-
explanatory; however, I will take the time to read part of it again.  The amendment deals with professional 
negligence and a standard of care for professionals.  Proposed section 5L(1) of the amendment states - 

 A person practising a profession (a professional) does not incur a liability in negligence arising 
from the provision of a professional service if it is established that the professional acted in a 
manner that (at the time the service was provided) was widely accepted in Australia by peer 
professional opinion as competent professional practice. 

This provision is meant to replicate a provision in the New South Wales legislation.  It will extend to all 
professional people in the community a level of protection whereby if they go about their work in a manner that 
their peers believe to be an acceptable level of practice, they should not be the subject of liability claims.  In 
support of this amendment, the Government recently introduced a similar principle to medical practitioners.  We 
are all aware that doctors in public hospitals reached the stage recently that unless the Government provided 
some form of insurance indemnity they would not continue to practise in public hospitals.  Through the Minister 
for Health, the State Government introduced a principle similar to the Bolam principle.  That principle states that 
if a professional person acts in a manner that his peers would support, he should not be liable to a negligence 
claim.  The principle already exists for the State’s doctors.  It should be extended to all professional groups so 
they have a level of protection.  The purpose of this legislation is to produce downwards pressure on insurance 
premiums.  New South Wales has already taken the step.  It is an acceptable step for Western Australia to take.  I 
look forward to hearing what the parliamentary secretary has to say about the amendment. 

Mr M. McGOWAN:  I thank the member for his comments and his amendment.  He is attempting to introduce 
into the Bill an amendment that will apply the so-called Bolam test to all professions in Western Australia.  I am 
not sure whether the member has defined what is a profession.  In any event, members know the various 
occupations that he is referring to.  However, it is debatable what constitutes a profession in Australia.  This 
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House has legislated recently on one “profession” in particular.  The occupation was described as a profession.  I 
am not sure whether the member considers the occupations that take place in the inner city would be the sorts of 
employment covered by his amendment.  If he does, he should express that to the House now.  Does he regard 
those inner-city occupations as a profession that should have this provision applied to them? 

Mr B.J. GRYLLS:  The amendment is an attempt to achieve parity across the board in industry.  It is an attempt 
to protect all professionals.  The parliamentary secretary is using a play on words to support his opposition to the 
amendment.  The amendment is taken directly from the New South Wales legislation.  It is not new or different; 
it simply recognises that there is another aspect that this legislation leaves out. 

Mr M. McGOWAN:  To define a profession may not be so easy.  There may be occupations that describe 
themselves as professions that we would not want to come within the parameters of the amendment of the 
member for Merredin.  The Government has announced its intention to introduce this sort of test for medical 
treatment given by health professionals.  The Attorney General announced his intention in a media statement on 
6 May 2003 - 

“Under this principle, a finding of negligent treatment would not be made against a health practitioner if 
the practitioner’s conduct would be widely accepted in Australia by peer professional opinion as 
competent professional practice,”  . . .  

“The majority of the States and Territories have or are adopting similar approaches.”   

We will be introducing the Bolam-style test for medical professionals. That test will be introduced in the future 
by amending this Bill in the upper House or by stand-alone legislation.  We will not adopt the amendment 
suggested by the member for Merredin - I acknowledge that he has put some thought into this amendment - 
because the Bolam test for medical professionals will be drafted by parliamentary counsel to ensure that it does 
not cause a problem.  We will not broaden the test because we do not have a definition of all the professions.  A 
range of occupations regard themselves as professions.  At the moment the area of need is medical.  The 
community is aware that doctors have a range of problems in acquiring insurance, especially in the area of 
obstetrics.  I have had considerable involvement in that area in recent weeks.  A number of obstetricians are 
considering leaving the profession because they are unable to obtain insurance to enable them to practise. 

Mr B.J. GRYLLS:  The parliamentary secretary obviously understands where we are coming from.  Does he see 
us going down that path in the future?  When I talk about professionals, I mean lawyers, accountants, financial 
advisers and others.  As we move forward, does the parliamentary secretary see these types of professions being 
covered by a Bolam-type principle? 

Mr M. McGOWAN:  The member raises a good point.  I see the rationale behind the rule, particularly in relation 
to doctors, because they carry out an essential service.  A number of them are leaving the profession because 
their premiums are going through the roof.  Dr Kim Hames, a former member, complained to me about this on a 
number of occasions, when the member for Merredin was just a twinkle in the eye of this Parliament.  He said 
that medical practice was becoming incredibly difficult for a range of doctors. 

There are some pros and cons with regard to expanding the test.  A number of people regard themselves as 
professionals; for instance, financial advisers.  I am not sure that it would be in the public interest to apply a test 
like this to some financial advisers in the community. 

Mr B.J. Grylls:  I was talking about a peer review. 

Mr M. McGOWAN:  Even then, I am not sure we want that profession to escape liability or to have a different 
standard of liability applied.  At page 43 the Ipp report states - 

Given the historical context, the Panel’s view is that the recommended rule in Recommendation 3 - 

Relating to this matter - 

- should be stated to apply to medical practitioners, but in such terms as to leave it open to the courts to 
extend the rule to other occupational groups. 

It is suggested that medical practitioners will be included initially, and it might consider other occupations. 

Dr J.M. WOOLLARD:  The parliamentary secretary seems to have difficulty with the insertion of this clause, 
maybe because of the definition of “professional”.  The parliamentary secretary has looked at the New South 
Wales legislation.  Does it contain a definition of professional?  Did New South Wales go through the same 
difficulties this Parliament is experiencing?   

Mr M. McGowan:  I don’t know whether there is a definition of “professional” in the New South Wales 
legislation.  It’s not my amendment.   
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Dr J.M. WOOLLARD:  I assumed that because the parliamentary secretary has carriage of the Bill, he would 
have done his homework.  I asked the parliamentary secretary to clarify why he was throwing this amendment 
out.  I asked whether he had looked at legislation in other States, and whether he had difficulties with that 
legislation.  

Mr D.F. BARRON-SULLIVAN:  The member for Alfred Cove has raised a valid point.  The parliamentary 
secretary indicated under questioning that the Government has accepted bits of the New South Wales legislation 
as a model for this State.  The Government has looked at other bits and decided not to accept them.  The New 
South Wales legislation is interesting.  I am not sure whether it contains a definition of professional, but I am 
amazed that the parliamentary secretary has not looked into that aspect.  It indicates that the Government has no 
intention whatsoever of heading down this path.  It may do so in the health arena, but not elsewhere.  A range of 
professions are seeking meaningful reform in the civil liability area.  As I indicated previously, those professions 
welcome the aspects of the Bill dealing with proportionate liability.  The amendment moved by the member for 
Merredin would go a long way to assisting many professionals in Western Australia.  The NSW Civil Liability 
Amendment (Personal Responsibility) Act 2002 - enacted six months ago, which is how much further NSW is 
ahead of us - contains an obvious safeguard.  I am surprised that the parliamentary secretary has not considered 
this matter.  The NSW legislation still provides for the courts to override the peer professional opinion if the 
court considers the opinion to be irrational.  A safeguard is provided.  It is a simple mechanism.  Whether it 
relates to health, some financial area or whatever, the system advocated by the member for Merredin could still 
operate.  The ultimate safeguard would be that the courts would override the opinion if the decision was, using 
the wording of the NSW legislation, irrational.  A fairly simple amendment could be inserted into the legislation 
to have an enormous beneficial impact on the community.  If the parliamentary secretary will not make the 
change now, despite having had a long time to consider it while it sat on the Notice Paper, can the House have an 
undertaking that before the next round of legislation comes to the Chamber concerning health services, the 
Government will consider division 6 of the New South Wales Act?  The parliamentary secretary should at least 
provide an undertaking that the Government will seriously consider that measure before bringing legislative 
reform into the Chamber.  I do not know whether the member for Merredin’s amendment needs tidying up - I am 
not the lawyer.  However, such a change would have a huge beneficial effect.   

The Liberal Party is 1 000 per cent behind the legislation, and would like to see it tidied up and strengthened.  
The Liberal Party states in a positive way that when the Government brings in the next round of legislation 
concerning health care, it would be tremendous to pick up on the idea of the member for Merredin, and my 
suggestion concerning the New South Wales legislation.  That would make a difference for professional groups 
in the State, many of which are suffering at the moment.   

Mr B.J. GRYLLS:  I thank the member for Mitchell for his contribution.  The premise of this legislation, and the 
extent of the changes that will be made, is that we will leave it to the courts to interpret this Parliament’s 
legislation and make a decision.  The courts will have so much power and range to make a decision that they will 
also have the ability to decide who is or is not acting as a professional.  That should allow an amendment such as 
this to go forward.  The courts will have an immense amount of power under this legislation.  It is practical for 
the courts to make a decision on who is or is not a professional, and that will allow this amendment to protect 
other sectors of the community, apart from the medical sector.  I acknowledge that the medical issue is probably 
the number one priority at the moment, but many other professions are finding it very difficult in the current 
insurance climate.  This amendment would have a good effect on helping those professionals in that situation.   

Mr M. McGOWAN:  I will pass on to the Attorney General the thoughts of the member for Mitchell and the 
member for Merredin, so that when the Bolam test provisions are introduced into this House, he is apprised of 
the thoughts of the Liberal and National Parties on extending it to other provisions.   

Amendment put and negatived. 
Mr B.J. GRYLLS:  I move -  

Page 15, after line 11 - To insert the following - 

5M. Contributory negligence can defeat claim 
In determining the extent of a reduction in damages by reason of contributory 
negligence, a court may determine a reduction of 100% if the court thinks it just and 
equitable to do so, with the result that the claim for damages is defeated. 

This is another quite simple amendment.  It allows for the courts to find that an injured or aggrieved party is 100 
per cent liable for the injury caused to that person.  The Bill is silent on a person being able to be found 
completely liable for his or her injury.  At the moment, a court, in determining contributory negligence for an 
accident or injury, is unable to award 100 per cent of the amount.  This amendment will allow a court to find a 
person 100 per cent liable for his injury.  Therefore, it could naturally be presumed that no claim could proceed 
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in those circumstances.  This amendment would provide some clarity in the law of negligence and allow the 
courts to say to a person who is seeking compensation for an injury that his actions make him 100 per cent liable 
for the injury and therefore he is not entitled to any compensation.  We are talking about putting downward 
pressure on premiums.  We have all heard of the ludicrous claims that have been made by members of the public 
after injuring themselves.  This amendment will give the courts and the judges the clear ability to say that a 
person is 100 per cent liable for the injury.  It will, therefore, certainly provide downward pressure on premiums.   

Mr M. McGOWAN:  The member for Merredin’s amendment basically proposes that a court may, when 
considering contributory negligence, determine that the payout to an individual who suffered some harm be 
reduced by 100 per cent if the person was 100 per cent responsible for the harm.  The law in this area provides 
two ways in which the payout to a person who has suffered harm due to the fault of another person can be 
reduced, being contributory negligence and the voluntarily acceptance of risk, otherwise known as volenti non fit 
injuria, which means that a person is 100 per cent responsible for his injuries.   

Mr B.J. Grylls:  Does the plaintiff have to admit that or does the court decide?   

Mr M. McGOWAN:  It is for the court to decide.  The court can already determine that a person voluntarily 
accepted risk in such a way as to be 100 per cent liable.  By its wording, contributory negligence means that a 
person was partly responsible for whatever occurred.  It is a verbal impossibility to say that a person is 100 per 
cent responsible when determining contributory negligence.  Contributory negligence means that the person 
contributed to the negligence.  The central parameter on which the member’s amendment operates is illogical.  A 
person may contribute 99 per cent to the negligence, but would still be considered only to have contributed to it.  
If someone were one per cent responsible, the Government’s view is that the person should be held one per cent 
responsible.  We should not let people get away with things for which they are responsible.  It is a question of 
personal responsibility on the part of both the plaintiff and the defendant.  In circumstances in which someone 
voluntarily accepts risk, he can be 100 per cent responsible.  We accept that.  That is already part of the common 
law.  Under contributory negligence, people who are partly responsible for something, even to a small degree, 
are held responsible for that part. 

Mr B.J. Grylls:  The intention here is obviously for the court to be able to decide that a person is 100 per cent 
responsible for his injury.  You are saying that through the voluntary assumption of risk, the courts can already 
do that, so this amendment is not necessary.   

Mr M. McGOWAN:  The courts can do that at the moment.   

Mr B.J. Grylls:  I accept that. 

Amendment put and negatived. 
Mr B.J. GRYLLS:  I move - 

Page 15, after line 24 - To insert the following - 

(4) When there is a presumption of contributory negligence, the court must assess 
damages on the basis to which the person would be entitled in the absence of 
contributory negligence are to be reduced on account of contributory negligence by 
25% or a greater percentage determined by the court to be appropriate in the 
circumstances of the case. 

This is another simple amendment.  It simply states that if a person is intoxicated when an injury or accident 
occurs, that person can automatically expect his damages to be reduced by 25 per cent.  As we have discussed 
with the previous amendment, the court has the ability to decide on contributory negligence and apportion the 
rate.  This amendment states that if a person is proved to have been intoxicated at the time of an incident, that 
person’s damages will automatically be reduced by 25 per cent.   

Mr M. McGOWAN:  The Government will not support this amendment.  We examined this issue.  The member 
for Merredin is proposing that a person who was voluntarily intoxicated or affected by drugs is presumed to be 
25 per cent responsible for the incident.  The Government considers that unfair.  The Ipp report stated that there 
was a possibility that this could create an injustice.  We will not support the amendment on that basis.  It would 
be unfair to presume a 25 per cent responsibility when someone was intoxicated.  Let us say the member has 
been to the pub and is very intoxicated.  His car is in the car park, but he decides to telephone his spouse to pick 
him up.  While he is in a nearby phone booth someone drives into the phone booth.  Regardless of whether the 
member was intoxicated or sober it would have no bearing on the injuries he suffered.  The intoxicated member 
would have contributed in no way to the injuries he suffered.  It would be unjust in that circumstance to make 
him liable to a degree for injuries to which intoxication contributed nothing.  Therefore, the Government will not 
support that amendment.  However, the Government thinks there should be a rebuttable presumption when a 
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person is voluntarily intoxicated and the court can work out to what degree the alcohol or drug intoxication 
contributed to the injuries.  

Mr D.F. BARRON-SULLIVAN:  The Liberal Party also considered this issue, especially given that some of the 
other States took a similar path.  The intoxicated person referred to by the parliamentary secretary would 
probably have received compensation through third party insurance.  However, had that person decided to walk 
home along a road to which there was no street lighting and fell down a big hole that the local council had dug 
without providing any signage to highlight the hole, it would be unfair if the person were deemed to be negligent 
to some degree.  A mandatory 25 per cent figure is a little awkward.  However, at times, we wonder whether 
some pressure should be put on the courts, and that might be a solution.  The Liberal Party is comfortable with 
the way the legislation is drafted.  However, I understand the motives of the member for Merredin. 

Amendment put and negatived.  
Mr D.F. BARRON-SULLIVAN:  Proposed section 5P on page 17 - mental harm: duty of care - is important.  
My question is relevant to the member for Merredin’s amendment.  Reference is made in the second last line of 
proposed subsection (1) to a recognised psychiatric illness.  What does that mean?  Will the parliamentary 
secretary table the list of recognised psychiatric illnesses?  Does that include general loss of cognitive ability?  
That is relevant, particularly to proposed section 5Q, which refers to liability for pecuniary loss for consequential 
mental harm, where it states “unless the harm consists of a recognised psychiatric illness”.  

Mr M. McGOWAN:  I thank the member for Mitchell.  This recommendation is based on the Ipp report’s 
recommendations on mental harm.  It essentially codifies the existing law as laid down by a couple of recent 
High Court cases.  The Ipp report recommended that recognised psychiatric illnesses not be defined because 
such illnesses are many and varied and, therefore, difficult to define.  It is a developing area of medical practice.  
We cannot give the member a list of schizophrenia, paranoia and other types of illnesses that people might 
suffer, because that is not the recommended approach of the people who have examined this area of the law in 
great depth.  

Mr D.F. Barron-Sullivan:  Would it include a loss of cognitive ability? 

Mr M. McGOWAN:  It would depend on whether it was a recognised psychiatric illness as defined by the court.  
In cases such as this the court would take expert advice from a psychiatrist as to whether it was a recognised 
psychiatric illness.  Therefore, in preparing his case a plaintiff’s lawyer would have a psychiatrist examine his 
client to determine whether his client had a recognised psychiatric illness; and of course the defence might call 
other psychiatrists and psychologists who would potentially rebut that.   

Mr D.F. Barron-Sullivan:  A moment ago when the parliamentary secretary clarified the second part of my 
question he indicated that it did include a loss of cognitive ability. 

Mr J.A. McGINTY:  I said it would be a matter for the court to determine.   

Mr B.J. GRYLLS:  I move -  

Page 18, after line 3 - To insert the following - 

5Q. Pure mental harm – liability only for recognised psychiatric illness 
There is no liability to pay damages for pure mental harm or nervous shock resulting 
from negligence unless the harm consists of a recognised psychiatric illness. 

This amendment is quite simple.  It seeks to remove pure mental harm or nervous shock as a basis for a claim for 
compensation.  Probably the best way of explaining this is the case, of which I am sure everyone would be 
aware, that occurred last year when a young gentleman broke into the upstairs area of a hotel in the eastern States 
and copped a fairly solid beating from the publican.  When he arrived home in a fairly beaten up state, his 
mother took one look at him and obviously was quite shocked.  During the court case, there was no real issue 
about the fact that this person had broken into the hotel, but he made a claim under the public liability section of 
the Act and was awarded a quite substantial payout for the injuries that he had received during the break-in.  We 
could probably almost understand that.  However, it got completely out of hand when the mother of that person 
also went to court and received a payout for the nervous shock that she had suffered as a result of seeing her son 
injured in that way.   

This amendment will mean that a person will have to prove that he has a recognised psychiatric illness if he 
wants to make a claim for negligence against a particular party.  Once again, as we have been doing throughout 
this Bill, we are attempting to take away a person’s right to sue, but, as I have said on many occasions in the 
House and as I am happy to say outside the House, if we want to have downward pressure on insurance 
premiums and if we want to change the public’s perception and the way people go about their daily lives, these 
are the sorts of changes we need to make.  We need to remind people that they need to take responsibility for 
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their own actions, and if their actions lead to a particular outcome they should not turn up at the court looking for 
a payout, because when they do that we are all affected.  If a mother makes a claim for damages for nervous 
shock because her son has been injured in an attempted burglary, the Mukinbudin golf club and other small clubs 
in my electorate are hit with a premium of $6 000 for public liability insurance.  That puts great pressure on 
those small clubs.  I have been very happy to be involved with the Civil Liability Amendment Bill.  It makes 
some good changes.  However, more work needs to be done, and I look forward to being involved in that work.  
I believe that the parliamentary secretary could support this amendment, as it follows on from legislation in New 
South Wales.  It has been done before.   

Mr M. McGOWAN:  I appreciate the member’s bona fides with regard to this amendment, although I do not 
understand the significance of the Mukinbudin golf club.   

Mr P.D. Omodei:  The insurance premiums increase.   

Mr M. McGOWAN:  Okay.  The Government will not support this amendment because it essentially restates the 
existing law.  To recover damages for pure mental harm, a person must have a psychiatric illness that is 
recognised under the common law.  Some clarification of consequential mental harm was needed in this Bill.  
The provisions of this Bill will toughen the existing law.  The member used an example of a young bloke 
breaking into an establishment.  That type of case gained notoriety in 2000 when I was a member of the 
Opposition.  Parliament, by agreement of both sides, put in place the Offenders (Legal Action) Act, which was 
designed to prevent exactly the situation to which the member referred.  I agree with the circumstances the 
member outlined.  People should not be able to sue under those circumstances, and they cannot.  We are 
toughening the law with regard to recognised psychiatric illnesses.   

Mr B.J. GRYLLS:  I thank the parliamentary secretary for that answer.  As a result of all the changes we make, 
we will have to take note of the types of decisions the law courts hand down.  We can only hope that the courts 
recognise the efforts we have made in this Parliament over many months to try to change the community’s 
attitude and the law to place downward pressure on premiums.  I hope that the courts will make decisions that 
reflect the community’s attitudes.  I will keep a close eye on that, as I am sure the parliamentary secretary will.   

Amendment put and negatived. 
Mr D.F. BARRON-SULLIVAN:  Proposed section 5Y(1) states -  

A good samaritan does not incur any personal civil liability in respect of an act or omission done or 
made by the good samaritan at the scene of an emergency in good faith and without recklessness . . .  

Proposed section 5Y(3) states -  

This section does not affect the vicarious liability of any person for the acts or omissions or advice of 
the good samaritan or medically qualified good samaritan.   

I wonder why this provision has been included in the legislation.  It could almost be read that an employer, for 
example, could be liable for an employee who acts as a good Samaritan.  For example, a doctor in a country area 
might give advice over the telephone to a good Samaritan.  Arguably, because of proposed section 5Y(3) the 
good Samaritan could be subject to liability issues.  Why has this provision been included?  Why is it needed at 
all?   

Mr M. McGOWAN:  The member for Mitchell raises a good point.  The purpose of this provision is to cover 
those largely mythical, but rarely accurate, cases of people who are good Samaritans being sued by the person 
who they rescued, saved or helped for the nature in which the rescue was conducted.  We all agree that it is bad 
public policy for people to be discouraged from rescuing others, but it is good to have it put into law.  The other 
point is that we do not want people who are perhaps wondering whether they should help a person in a certain 
circumstance to be discouraged from doing so as a result of the apocryphal or urban myth that has got around 
that they will be sued as a consequence of helping that person.  We wanted to clarify the situation for the 
community as a whole.  That is the purpose of the proposed section.  The reason that we included the provision 
in proposed subsection (3) was that we did not want the employer of a person who carried out an act as a good 
Samaritan - a very rare and unlikely scenario - to escape liability for that person’s actions at the same time as he 
was an employee. 

Mr D.F. BARRON-SULLIVAN:  Can we clarify this?  A doctor in a country area may give advice over the 
telephone to a good Samaritan who is carrying out a good deed.  The doctor is not at the scene of the emergency.  
Under proposed subsection (1), the doctor is not the good Samaritan, because the good Samaritan, according to 
proposed subsection (1), is at the scene of an emergency.  Proposed subsection (2) states -  

A medically qualified good samaritan does not incur any personal civil liability for advice given in 
good faith . . .  
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Would that cover the situation of the doctor giving advice over the telephone, or must the doctor be at the scene 
of an emergency? 

Mr M. McGowan:  He does not have to be at the scene. 

Mr D.F. BARRON-SULLIVAN:  If that doctor gave advice over the telephone from a distance, the doctor would 
not incur any civil liability? 

Mr M. McGowan:  Not if he is a volunteer. 

Mr D.F. BARRON-SULLIVAN:  Is a doctor not a professional; or would he be a volunteer only if he did not 
send a bill to the person concerned? 

Mr M. McGowan:  You are correct. 

Mr D.F. BARRON-SULLIVAN:  If the doctor bills the person on Medicare or privately, he is liable; if he does 
not bill the person, he is not liable. 

Mr M. McGOWAN:  I suspect that most people would agree that if a doctor does that, he not only is being a 
very bad sport, but also is seeking and obtaining a financial benefit for his actions.  The member for Mitchell is 
only reinforcing the worst stereotypes of doctors in the community with this example.  As the doctor obtains a 
financial benefit, he is not a good Samaritan. 

Mr D.F. BARRON-SULLIVAN:  While we are talking about bad doctors - there are very few of them, and I am 
sure the member for Alfred Cove will attest to that - proposed section 5Z refers to an exclusion from protection 
and states -  

The protection from personal civil liability conferred by this Part does not apply if the ability of the 
good samaritan or medically qualified good samaritan to exercise reasonable care and skill, at the 
relevant time, was significantly impaired by reason of the good samaritan or medically qualified good 
samaritan being intoxicated by alcohol . . .  

My example is simple: I may have a heart attack in a shopping centre - or anywhere, for that matter - and a 
doctor may be available.  If that doctor was the only person in the vicinity with any understanding of medical 
care, but he was intoxicated, by God I would rather he was looking after me than no-one.  The doctor may have 
had a couple of wines and be on his way back from a party or whatever.  If there were an accident, and if that 
doctor were aware of the wording in this provision, he would not go near the scene of the accident.  Yet, I can 
say categorically that I would much rather a drunken doctor looked after me than no-one.  Is there room for some 
leeway in this clause? 

Mr M. McGOWAN:  The Deputy Leader of the Opposition made a good point.  The clause will simply establish 
a provision to put some personal responsibility on to a rescuer or good Samaritan when that person is 
significantly impaired by alcohol or other drugs.  There is a good reason for that policy: we must make sure that 
people act with a degree of responsibility, even when they are acting as good Samaritans.  The circumstances 
raised by the Deputy Leader of the Opposition are rare; however, people must take some responsibility for the 
way in which they act, even when they are acting as good Samaritans.  That does not mean that they cannot help; 
it just means that the defence of good Samaritan would be removed in those circumstances.  A completely 
intoxicated doctor or good Samaritan could still help, but the good Samaritan defence would not be available to 
someone who performed that help in a negligent fashion. 

Mr D.F. Barron-Sullivan:  Forget about a totally incapacitated person; what about a significantly impaired 
person?  What does “significantly impaired” mean and how will it be determined?  Would it be someone with a 
blood alcohol level of 0.02 per cent or 0.05 per cent or someone who has had one joint, two joints or three joints? 

Mr M. McGOWAN:  The determination of a person who is substantially impaired or significantly impaired 
would depend on the circumstances.  A blood alcohol level of 0.02 per cent can affect one person more than 
another.  People are affected in different ways.  One drink is a lot more to one person than are five drinks to 
another person.  The member for Merredin is a teetotaller and never imbibes alcohol and, as such, he would be 
significantly more affected by one drink than would the member for Warren-Blackwood, who may be able to 
have a number of drinks and not be affected at all.  It depends on the circumstances at the time. 

Mr D.F. Barron-Sullivan:  Who will determine that a person is significantly impaired? 

Mr M. McGOWAN:  The court will determine it in the circumstances. 

Mr P.D. OMODEI:  The parliamentary secretary has now provoked me. 

Mr M. McGowan:  Did you say I provoked you or woke you? 

Mr P.D. OMODEI:  I was definitely not asleep! 
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I just want to talk about something that happened to me.  When driving along the coast road one night some time 
ago, I came across an accident in which a young woman had been forced off the road in her car, which had then 
rolled a number of times.  There was a line of about 20 cars leading to the accident but nobody had approached 
the car.  When I reached it, I found the young woman hanging upside down with blood pouring out of her mouth 
and into her eyes and hair.  She looked very badly hurt.  An elderly woman and another young woman, who was 
a nurse, were at the scene.  The nurse said that we should not touch her because if we pressed the seatbelt button 
she could fall and break her neck or spine.  On smelling petrol and seeing a broken battery in the car, the elderly 
woman and I decided that I would hold up the young woman while the elderly woman released the seatbelt.  The 
young woman then came down.  If that woman had suffered a neck or back injury, would the elderly lady and I 
have been liable?  The alternative was to watch the young woman choke to death on her own blood.  Not many 
options were left to us.  Interestingly, the elderly woman helped me to get the young woman out of the car while 
the 20 people who were there before us just stood and watched.  What should I have done?  I would 
automatically go to a car on fire and pull out the people in there.  However, after this legislation is passed, if 
there is a chance that a person could be injured in such circumstances, a whole lot of people will just stand back 
and watch.  That concerns me.  In the parliamentary secretary’s judgment what would happen in that case? 

Mr M. McGOWAN:  First, those circumstances sound like the basis of a great romance story.  Is the member for 
Warren-Blackwood outlining to the House how he met his wife? 

Mr D.F. Barron-Sullivan:  Don’t tell his wife! 

Mr P.D. Omodei:  She is not my wife. 

Mr M. McGOWAN:  The elderly lady? 

Mr B.J. Grylls:  He was bleeding when he met his wife! 

Mr P.D. Omodei:  I thought it was quite a heroic story.  

Mr M. McGOWAN:  It is a great story.  It is yet another facet of the complex personality of the member for 
Warren-Blackwood.  He should be proud of himself.  It is a good story to hear.   

The circumstances described by the member demonstrate why this provision is necessary.  The fear that some 
people have of being sued is greater than the prospect of them being sued.  I heard of an incident in my local 
shopping centre.  I do not know if is true - many of these stories are apocryphal.  A woman slipped over but 
people would not go near her because they were afraid they would be sued if they helped her.  That is ridiculous.  
The fear in the community is greater than the reality.   

Mr R.F. Johnson:  A shopping centre security officer would not let a nurse attend to the person who had 
collapsed because of the potential for liability.  

Mr M. McGOWAN:  We have heard the same story.  This provision is designed to ensure that if the 
circumstances in which the member for Warren-Blackwood was involved were repeated, he would be protected 
from liability. 
Mr B.J. Grylls:  He should have got a medal.   
Mr P.D. Omodei:  We all deserve a centenary medal.   
Mr M. McGOWAN:  The member for Warren-Blackwood should have followed the lead of another member and 
nominated himself!   
Mr D.F. BARRON-SULLIVAN:  I refer to page 24 and proposed part 1E, apologies.  Proposed section 5AB(3) 
states -   

This Part does not apply if the civil liability giving rise to the claim arises out of an incident happening 
on or after the commencement day.   

Is that the right way around, or should the proposed subsection read “This Part does not apply if the civil liability 
giving rise to the claim arises out of an incident happening before the commencement day”?   

Mr M. McGOWAN:  The member raises a good point.  We will have to get advice from parliamentary counsel. 
Mr D.F. Barron-Sullivan:  Do not sound so surprised.   
Mr M. McGOWAN:  The member raised a good point last time we debated this legislation.  He has a fine eye 
for these things.  We will get advice from parliamentary counsel.  Everyone understands the meaning of this 
legislation, but the words the member pointed out may need to be further considered.  We will get some advice 
from parliamentary counsel and, if necessary, amend the Bill in the other place.   
Mr D.F. BARRON-SULLIVAN:  Hopefully, this question will be dealt with as quickly as the previous one.  I 
am not going into quite as much detail as my counterpart in the other place undoubtedly will, especially when he 
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gets hold of some of the answers.  Proposed section 5T provides that a public body or officer can rely on 
evidence for its compliance with general procedures and so on.  This provision would seem to do away with the 
liability resulting from a problem in a hospital, provided the appropriate procedures were followed.  I refer to an 
under-resourced hospital.  What would happen if a plaintiff were able to demonstrate that the correct procedures 
were followed and that there was a proper exercise of the relevant functions by all the people providing medical 
care, but that the under-resourcing of the hospital contributed to the problem?  Does this proposed section 
preclude any liability in such circumstances?   
Mr M. McGOWAN:  It does not preclude liability.  It simply provides a defence for a circumstance in which a 
policy decision was made.  This provision is quite complex.  Essentially, it is designed to ensure that public 
authorities, which are agencies entrusted with the spending of public funds, are able to spend those funds in a 
way that allows policy goals to be reached.  If they make a decision on a policy ground, provided that it is not 
unreasonable, the clause provides them with a defence to an action.  I understand that the Liberal Party is very 
supportive of this clause, as are government agencies and the Government, which wants to ensure that funds can 
be spent in a rational fashion without having to be concerned that it will be sued.  The reason behind the 
provision has developed because the Ipp inquiry examined a range of local authorities and government agencies 
throughout Australia.  It found they are spending far more money on footpaths, for instance, because people are 
suing over a crack of couple of millimetres in a footpath.  Local authorities therefore are spending money on 
that, when they should be spending it on social services, kindergartens, playgrounds or offices to ensure that 
youths are kept occupied, involved and productive in worthwhile activities.   
Clause put and passed. 
Clause 9:  Part 1F inserted - 
Mr D.F. BARRON-SULLIVAN:  This clause is brilliant legislation and something that the Liberal Party raised 
some time ago.  All I want to do is commend the Government for this change, which will have a very beneficial 
impact on a number of professional organisations throughout Western Australia.  If the Government had picked 
up on the amendment moved by the member for Merredin, and supported by the Liberal Party and at least one of 
the Independents, it could have perhaps built on this clause, but it is excellent legislation and I commend the 
Government for it. 
Mr M. McGowan:  Thank you. 
Clause put and passed. 
Clauses 10 to 14 put and passed. 
New clause 15 - 
Dr J.M. WOOLLARD:  I move - 

Page 31, after line 11 - To add the following new clause- 
15. Review of Act 

   (1) The Minister is to carry out a review of the effectiveness of this Act as soon as 
practicable after the expiration of 3 years from its commencement and in the course of 
that review the Minister is to consider and have regard to the extent to which this Act 
has affected - 

 (a) the range and nature of insurance claims; 

 (b) the nature of legal proceedings commenced in Western Australia; 

 (c) the availability of civil liability insurance; 

 (d) the level of insurance premiums; and 

 (e) any other matters that appear to the Minister to be relevant. 

   (2) The Minister is to cause the review to be laid before each House of Parliament as 
soon as practicable and in any case, not more than 6 months after the expiration of the 
3 year period referred to in section (1). 

I believe that the new clause is self-explanatory.  The federal Labor Party has made a commitment to this type of 
review.  Jacinta Collins, the Senate member from Victoria, looked at what had been happening with insurance 
premiums.  Part of the federal Labor Party’s policy was that the facts surrounding what was happening with 
insurance premiums should be sent to the Australian Competition and Consumer Commission for review.  The 
senator said that it would not be good enough if savings from current tort law reform ended up in the pockets of 
insurance companies in the current sellers’ market.  She also added that where the Commonwealth Government 
had taken a role, the State Government had taken a role in response to the insurance crisis.  She also said there 
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was community expectation that the initiatives would bring concrete results for insurance buyers.  The State 
Labor Party should follow the precedent set by the federal Labor Party and the federal Leader of the Opposition, 
Simon Crean.  Many people are very concerned that this crisis has developed because of bad investments and 
bad judgment by insurance companies.  They want to know that the Government is making changes not to keep 
insurance companies happy at the expense of the community, but on behalf of the community.  I look forward to 
finding out whether the parliamentary secretary will follow the lead of the federal Labor Party in endorsing a 
review of this Act to ensure that any savings are passed on to the community. 

Mr D.F. BARRON-SULLIVAN:  All I can say is, why did I not think of this?  Every time I deal with legislation 
without a review I try either to insert a review clause or, as the Leader of the House knows, bring forward the 
review.  I wish the member for Alfred Cove luck because I have not yet got a provision like this into legislation.  
There is something this Government does not like about reviewing its legislation. 

I may be wrong but I suspect the amendment could have a double bonus.  It states that the minister is to carry out 
a review of the effectiveness of the Act as soon as practicable.  Once that provision is built into the principal 
legislation, my reading is that it would mean the Civil Liability Act 2002 would have to be reviewed.  The 
parliamentary secretary can correct me if I am wrong.  It would be a good thing to have a review.  That Act does 
not contain a review provision.  The principal Act has been in place for some months and it would be interesting 
to have an indication of how successful the whole package of legislation has been.  People want to know what 
the impact has been on insurance premiums and the availability of public liability insurance.  It would be good to 
know how effective the community fund has been, how many applications have been made under the fund, how 
many applications have been successful, whether it has reduced the cost of public lability insurance to 
community groups, whether the restrictions on advertising legal services relating to personal injury have been 
successful and whether there has been increased reliance on structured settlements.  It would also be good to 
know whether the section limiting damages for the provision of home care services has been applied at all.  In 
addition, the principal legislation contains a significant section that restricts the extent of damages for pecuniary 
loss.  All those sorts of things, plus more, could be made the subject of the review, which would also deal with 
this legislation.  I argue that this legislation will have far more impact than the principal Act itself.  The Liberal 
Party very much supports the idea of a review of the Act.  A review after the expiration of three years from its 
commencement is, if anything, a bit too far in the future.  People want to know whether this type of legislation is 
working.  However, we would be prepared to accept three years.  We fully support the amendment. 

Mr B.J. GRYLLS:  This is a good amendment put forward by the member for Alfred Cove.  The two points that 
are the crux of the liability issue, which has been discussed over many months in this Parliament, are the 
availability of civil liability insurance and the level of insurance premiums.  As the member for Mitchell said, 
this amendment will also affect the previous changes made to the Civil Liability Act, which can only be a good 
thing, because we have taken away people’s rights - and we want to be sure that if we take away people’s rights, 
we get a result, otherwise we should not have bothered going down that path in the first place.  I hope the 
parliamentary secretary supports this amendment.  I hope he continually reviews the effectiveness and the 
application of the liability changes, so as soon as any issues are identified we see more legislation introduced 
into this Parliament to make the necessary changes to get on top of this issue. 

Mr M. McGOWAN:  I thank the member for Alfred Cove for her amendment.  At face value it looks reasonable 
to put that process in place, but the Government will not support the amendment, for very good reasons.  Once 
the members of the Liberal and National Parties hear these reasons they will no doubt agree.  Firstly, the whole 
purpose of these reforms that we have put in place is to create certainty in the marketplace.  We have debated 
this at length.  I have heard the members for Mitchell and Merredin say on numerous occasions that we need 
some certainty in the marketplace so that insurers can set premiums knowing what the law is and where the 
Government is going.  Insurers and the public want certainty in this area of the law.  People need to know that 
these provisions that we have just been discussing concerning apologies, good Samaritans, recreational service 
providers, deductibility, structured settlements and so forth are firm and in place.  Insurers can then operate on 
that basis when setting premiums, because premiums are set for a long time.  Insurers operate a long way into the 
future and have a long tail of claims that may catch up to them.  They need that certainty.  This amendment 
would put uncertainty into the Bill. 

Secondly, insurers operate under a national market arrangement; they set premiums across Australia.  Premiums 
are not set on the basis of Western Australia; they are set on the basis of a national market and they operate 
across state boundaries.  It would not be productive, sensible or even possible for the State Government to try to 
separate the exact impact for Western Australia, separate from all the activities across Australia.   

Thirdly, the Commonwealth, through some of its agencies - including the Australian Prudential Regulation 
Authority and the Australian Competition and Consumer Commission - conducts regular reviews in this area, 
without there being a second level of review at a state level.  The ACCC has a six-month reporting requirement 
in the Australian insurance market.  The ACCC is doing this with much greater expertise; it is providing advice 
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to each of the States on a six-monthly basis concerning the impact of legislative reform across Australia.  This 
advice is available to everyone.  The ACCC is already carrying out these reviews, but in a way that insurers 
understand, because the ACCC is a competition watchdog and has experience in this area.  The Commonwealth 
has the constitutional power to undertake this role, because under section 51 of the commonwealth Constitution, 
insurance is an area that is covered by the Commonwealth.  We cover the area of civil liability - the state-based 
area of the common law.  We can reform that area, but insurance and the insurance Act - if I recall correctly 
there are a couple of other national insurance Acts, passed in 1984 - are the province of the Commonwealth.   

The main reason for the Government not supporting the amendment is that it would put some uncertainty into 
the law.  As everybody in the Liberal Party and National Party understands, uncertainty in this area would mean 
that premiums would not go down.   

Dr J.M. WOOLLARD:  The parliamentary secretary may have sold this line to the Liberal and National Parties, 
but he has not sold it to me.  For whom would it provide certainty?  It may provide certainty for insurers, but it 
will not provide certainty for consumers.  Certainty is not to be provided that premiums will come down.  I 
wonder why the Government is acting in this way.  Why is the federal Labor Party not in power?  Maybe it is too 
honest and is thinking about community interest too much.  This Bill cares about not community interest, but 
insurance companies.   

Mr P.D. Omodei:  They’re in bed with them.   

Dr J.M. WOOLLARD:  It sounds like someone is in bed with someone else.  The Government is in bed with the 
insurance companies.  The Government is meant to look after the interests of the community.  This new clause 
would provide an assurance to the community that the processes will be checked to ensure they are right and that 
savings are passed on to the community.  The parliamentary secretary refers to certainty, but for whom?  
Certainty will be provided for insurers if the Government does not review the Bill and ensure that savings are 
passed on to the general community.   

Mr D.F. BARRON-SULLIVAN:  The parliamentary secretary gave three reasons in an attempt to convince the 
Liberal and National Parties not to support the new clause.  He failed on all counts.  The parliamentary secretary 
missed the point of the clause.  It is to implement a review of not the insurance industry or the national situation, 
but this state law.  I might be mistaken, but I believe I am standing in the Parliament of Western Australia, not in 
the Australian Prudential Regulation Authority’s head office or in federal Parliament talking about constitutional 
matters at a commonwealth level.  I am debating state law.  If state law comes into this House of Parliament, 
members have every right to ask for that law to be reviewed.  That is all the new clause proposes.   

I agree wholeheartedly with the member for Alfred Cove: it is clear the Government does not want to go down 
this path.  It is worried that some aspect of its legislation may not live up to its promise.  The Government might 
be covering up for insurance companies that do not pass on savings and do not assist small business and 
community groups as they should.  This is a review of state law - nothing more, nothing less.  The Liberal Party 
supports the proposed new clause.   

Mr M. McGOWAN:  I cannot add a lot to what I said before.  Insurance is a national market.  The introduction 
of this change to the Bill would add uncertainty.  The Government will not add that uncertainty; it wants to see 
premiums fall and see community groups and small business secure insurance at a reasonable rate.  This is the 
first Government for a long time to do anything significant and constructive in this area.  The Government will 
not adopt a provision by which people will see the prospect of uncertainty in Western Australia into the future.  
Insurance is a national issue.  The federal Labor Party can adopt the approach at a national level referred to by 
the member for Alfred Cove because it has the capacity to influence this field; that is, insurance is 
constitutionally the province of the Commonwealth Parliament.  That is probably why the federal Labor Party 
has adopted its approach.  At a state level, we can influence the laws of negligence, and the Government is doing 
so.  Members on this side of the House do not intend to resile from the reforms and adopt the new clause 
proposed by the member for Alfred Cove.  To do so would imply that the Government resiles from its reforms, 
all of which are significant, worthwhile and important.  That message should not be sent.   

Dr J.M. WOOLLARD:  I will not speak for long because I think the Leader of the House has come into the 
Chamber to gag debate.  I am disappointed with the parliamentary secretary.  I took advice before I put this new 
clause on the table.  I was informed that the Department of Consumer and Employment Protection would be able 
to carry out a review of the effectiveness of this Bill.  I am very disappointed that the State Labor Party 
obviously has no contact with the federal Labor Party, which has tried to have the Trade Practices Act amended 
so that the Australian Competition and Consumer Commission can take enforcement action to ensure that 
insurance companies pass to consumers any savings as a result of current law reforms.  I do not know why the 
Government will not support this new clause.  It would show the community that this Government is acting in 
good faith.  I did not support parts of the original Bill, because I thought they were detrimental to members of the 
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community.  I know that members opposite felt the same because some government members spoke about their 
concerns.  This amendment has taken those issues even further.  The Government is not giving a guarantee that it 
will review this Bill and ensure that any savings are passed to the person on the street.  I am very disappointed.  I 
hope that the proposal for a review is taken up in the upper House.  I will be lobbying members of the upper 
House to ensure that this Government is held accountable for its actions.   

New clause put and negatived. 

Title put and passed. 
 


